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The Honorable Mark Forbes 
Speaker 
Mina' Bente Ocho Na Liheslaturan GuBhan 
155 Hessler Street 
Hag&tfia, Guam 96910 

Dear Mr. Speaker: 

Transmitted herewith is Bill No. 101 (EC), "AN ACT TO AMEND CHAPTER 58 TO TITLE 5 
OF THE GUAM CODE ANNOTATED; RELATIVE TO ESTABLISHING A MEANS FOR 
EDUCATlON FACILITIES CONSTRUCTION" which I signed into law or, June 10, 2005, as 
Public Law 28-47. 

Sinseru van Ma~iihet,  

FELIX P. CAMACHO 
I Maga'liihen GuBhan 
Governor of Guam 

Attachment: copy attached of signed bill 

cc: The Honorable Eddie Baza Calvo 
Senator and Legislative Secretary 
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I MINA'BENTE OCHO NA LIHESLATURAN GUAHAN 
2005 (FIRST) Regular Session 

CERTIFICATION OF PASSAGE OF AN ACT TO IMAGAfLAHEN GUAHAN 

Ths is to certify that Substitute Bill No. 101 (EC), "AN ACT TO AMEND 
CHAPTER 58 OF TITLE 5 OF THE GUAM CODE ANNOTATED, 
RELATIVE TO ESTABLISHING A MEANS FOR EDUCATION 
FACILITIES CONSTRUCTION," was on the 8" day of June, 2005, duly and 
regularly passed. 

Attested: S~eaker  

Edward J.B. Calvo 
Senator and Secretary of the Legislature 

This Act was received by I Maga'lahen Guihan 

at 4 orclock P .M. 

- 
/ FELIX I?. CAMACHO 

I Magn'lnherz Gtrihan 

Date: &//@/"r 

Public Law No. , > L ~ F -  f F  

this d*une, 2005, 



I MINA'BENTE OCHO NA LIHESLATURAN GUAHAN 
2005 (FIRST) Regular Session 

Bill No. 101 (EC) 
As substituted by the Committee on 
General & Omnibus Matters, and as further 
substituted by the author on the Floor, and amended 
in the Committee of the Whole. 

Introduced by: L. F. Kasperbauer 
A. R. Unpingco 
Mark Forbes 
F. B. Aguon, Jr. 
J. M.S. Brown 
Edward J.B. Calvo 
B. J.F. Cruz 
Mike Cruz 
R. Klitzkie 
L. A. Leon Guerrero 
J. A. Lujan 
A. B. Palacios 
R. J. Respicio 
Ray Tenorio 
J. T. Won Pat 

AN ACT TO AMEND CHAPTER 58 OF TITLE 5 OF THE 
GUAM CODE ANNOTATED, RELATIVE TO 
ESTABLISHING A MEANS FOR EDUCATION FACILITIES 
CONSTRUCTION. 

I BE IT ENACTED BY THE PEOPLE OF GUAM: 

2 Section 1. 5 GCA 558102 is hereby repealed. 

3 Section 2. 5 GCA 558103 is hereby amended to read as follows: 

4 "558103. Definitions. For purposes of this Chapter and unless 

5 otherwise specified, the following words and phrases are defined to 

6 mean: 



(a) 'Act' means Chapter 58 of Title 5 of the Guam Code Annotated, 

known as 'The Education Facilities Construction Initiative Act of 

2001 .' 

(b) 'Contrnctor' shall mean the authorized entity wluch shall be the 

signatory on the Contract and shall be fully responsible for 

carrying out the design, construction, financing and maintenance 

of the Education Facility. The Contractor may cooperate with 

another entity or entities in any manner the Contractor deems 

appropriate to provide for the financing, design, construction and 

maintenance of the public school facilities envisioned by this 

Chapter. 

(c) 'Contmct' shall mean the design, construction, financing and 

maintenance contract entered into by and between the Education 

Agency and the Contractor, following negotiations on the 

response to the Request for Proposal. 

(d) 'Education Agency' shall mean the Guam Department of 

Education, the University of Guam or the Guam Community 

College. 

(e) 'Education Facility' shall mean any structure or structures, 

together with all ancillary facilities, including parking facilities, 

utilities, infrastructure and equipment associated with providing 

the educational or related services required by an Education 

Agency. 'Edzlcntion Facility' may include an existing facility being 

converted or rehabilitated by the Contractor. 



(f) 'Lease' shall mean a ground or site lease of the property from an 

Education Agency, the Chamorro Land Trust Commission, or 

other government land, as applicable, to the Contractor. 

(g) 'Lense-Bnck' shall mean the period of the term of the facilities 

lease between the Contractor and the Education Agency over the 

term of which period the costs of the design, construction, 

financing and maintenance of an Education Facility are amortized 

according to the terms agreed to between the government of 

Guam and the Contractor. 

(h) 'Property' shall mean any property on which an Education 

Facility is located." 

Section 3. 5 GCA $58104 is hereby amended to read as follows: 

jJ§58104. Authorization to Enter into Long-Term Leases. For the 

purpose of facilitating the financing of the design, construction and 

maintenance of an Education Facility encompassed by this Act, the 

government of Guam or an Education Agency, as the case may be, is 

authorized to lease, if required, to the Contractor, subject to legislative 

approval, sufficient government of Guam real property, to include, but 

not be limited to, Chamorro Land Trust Commission property and Guam 

Ancestral Lands Commission property, on which to construct, convert 

or rehabilitate an Education Facility; provided, such property is in the 

inventory of the Education Agency. The location of the property may be 

at the site of an existing Education Facility under the control of an 

Education Agency, whch may be converted, rehabilitated or 

demolished and rebuilt under the provisions of this Act. 



Any lease of property pursuant to this Act will be for a period 

mutually agreed upon between the Education Agency and the 

Contractor as may be reasonably necessary to amortize over the Lease- 

Back period of the Contract, the costs associated with the financing, 

design, construction and maintenance of the Education Facility, and in 

no event shall such period be less than twenty (20) years, or exceed 

thrty (30) years from the date of commencement of the Lease-Back 

period. 

The Contractor shall lease back to the Education Agency the 

property for the Lease-Back period. Upon the expiration of the Lease 

and the Lease-Back periods and the fulfillment of the terms and 

conditions of the Lease-Back by the Education Agency, the property and 

the Education Facility shall become the property of the Education 

Agency, and the Contractor shall have no further right, title or interest 

in the property or the Education Facility." 

Section 4. 5 GCA $58105 is hereby amended to read as follows: 

"€~58105. Procurement. Subject to the approval of I Liheslnturnn 

Gudhon, the government of Guam or an Education Agency may solicit 

Requests for Proposals ('RFP') through the Department of Public Works, 

in compliance with the Guam Procurement Law, for the financing, 

design and construction of the Education Facility, together with 

maintenance of the Education Facility over the term of the Lease-Back, 

according to the needs of the Education Agency and consistent with this 

Chapter." 

Section 5 .  5 GCA 558106 is hereby amended to read as follows: 



"§58106. Responsibilities of Contractor. The Contract shall 

require that the Contractor be responsible for all costs, expenses and 

fees of any kind or nature, associated with the design, civil 

improvements, on-site infrastructure, construction, permits and 

financing associated with the completion of an Education Facility. 

The Contractor shall also be responsible for the capital 

maintenance and upkeep of the schools during the Lease-Back term. 

The costs of the design, construction and financing for an Education 

Facility shall be paid in periodic installments over the term of the Lease- 

Back period, which shall be mutually determined by the Education 

Agency and the Contractor, but whch will not exceed thirty (30) years. 

The Lease and Lease-Back may provide that if sufficient funds are not 

appropriated or otherwise available for the payment of such 

installments, the Education Agency will have the obligation to vacate 

the Education Facility, and the Contractor shall have the right of use 

and occupancy of the Education Facility for the remainder of the term of 

the Lease, unless new mutually satisfactory terms are entered into. For 

this purpose, the Lease may provide that its term shall be extended for a 

period not to exceed the shorter of ten (10) years beyond the original 

term of the Lease-Back or such period of time as is necessary to repay in 

full any financing arranged pursuant to Section 58108. 

The capital maintenance, repair and upkeep costs shall be paid on 

a periodic basis as incurred by the Contractor on terms to be agreed to 

in the Contract for each Education Facility." 

Section 6. 5 GCA s58107 is hereby amended to read as follows: 



"§58107. Assignments. To facilitate the purposes of this Chapter 

and to provide security for the bondholders, the Contractor may assign, 

without the need of the consent of the Education Agency, the Contract, 

the Lease and the Lease-Back to any trustee, underwriter or other 

appropriate party as may be necessary to facilitate the issuance of the 

tax-exempt bonds or other financial instruments to provide the 

financing for the Education Facility." 

Section 7. 5 GCA §58108 is hereby amended to read as follows: 

"§58108. Use of Tax-Exempt Bonds for Financing. To minimize 

the financing cost to the Education Agency, all financing utilized by the 

Contractor to fund the design, construction and maintenance of an 

Education Facility shall be through tax-exempt bonds or other financial 

instruments, if a mechanism to do so is available. The purpose for this 

requirement is to assure the Education Agency pays the lowest possible 

interest rate so that the cost of financing the design, construction and 

maintenance of an Education Facility to the Education Agency, 

amortized through the Lease-Back payments from the Education 

Agency to the Contractor, will be lower than regular commercial rates. 

The Lease and the Lease-Back may include a pledge of compact 

impact funds or other federal grant revenues that are legally available 

for such purpose. Any such pledge made hereunder shall be valid and 

binding from the time the pledge is made. The revenues pledged and 

thereafter received by the government of Guam or by any trustee, 

depository or custodian shall be deposited in a separate account and 

shall be immediately subject to the lien of such pledge without any 



physical delivery thereof or further act, and the lien of such pledge shall 

be valid and binding against all parties having claims of any kind in 

tort, contract or otherwise against the government of Guam or such 

trustee, depository or custodian, irrespective of whether the parties have 

notice thereof. The instrument by which such pledge is created need not 

be recorded." 

Section 8. 5 GCA $58109 is hereby amended to read as follows: 

"$58109. Utilities and Routine Maintenance and Repair. The 

Education Agency shall be responsible for the connection and payment 

of all utilities, including, without limitation, power, water, sewer, 

telephone and cable of the Education Facility. Capital maintenance and 

repair shall be performed by the Contractor as provided for in 5 GCA 

558110. Routine maintenance, repair and upkeep shall be the 

responsibility of the Education Agency and/or the Contractor, as 

provided by the terms of the Contract." 

Section 9. 5 GCA 558110 is hereby amended to read as follows: 

"$58110. Contractor Responsible for Capital Maintenance. The 

Contract with the Contractor, and the Lease-Back, shall provide that all 

capital maintenance and repair of the Education Facility be performed 

by the Contractor as a separate cost. The terms by which the Contractor 

is to perform such capital maintenance shall be determined as a part of 

the bid process and shall be part of the conditions of the Contract. The 

Contract shall provide sufficient initial funding for the first five (5) years 

after the completion of the Educational Facility. " 
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MINA' BENTE OCHO NA LIHESLATURAN GUAHAN 
2005 (FIRST) Regular Session 

Bill No. 101 (EC) 
As substituted by the Committee on General & Omnibus Matters, 
and as further substituted by the author on the Floor, 
and amended in the Committee of the Whole. 

Introduced by: L.F. Kasperbauer 
AR M 

AN ACT TO AMEND CHAPTER 58 TO TITLE 5 OF THE 
GUAM CODE ANNOTATED; RELATIVE TO ESTABLISHING 
A MEANS FOR EDUCATION FACILITIES CONSTRUCTION. 

1 BE IT ENACTED BY THE PEOPLE OF GUAM: 

2 Section 1. 5 G.C.A. 558102 is hereby repealed. ameded-ts 

3 i%Akws 
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Section 2.5 G.C.A. $58103 is hereby amended to read as follows: 

"$58103. Definitions. For purposes of this Chapter and unless otherwise specified, 

the following words and phrases are defined to mean: 

'Act' means Chapter 58 of Title 5 of the Guam Code Annotated, known as 'The 

Education Facilities Construction Initiative Act of 2001 .' 



e 
'Contractor' shall mean the authorized entity which shall be the signatory on the 

Contract and shall be fully responsible for carrying out the design, construction, 

financing and maintenance of the Education Facility. The Contractor may cooperate 

with another entity or entities in any manner the Contractor deems appropriate to 

provide for the financing, d e s i g n d l .  construction and maintenance of the public 

school facilities envisioned by this Chapter. 

'Contract' shall mean the design, c o n s t r u ~ t i o n 4 ~  financing and maintenance 

contract entered into by and between the Education Agency and the Contractor 

following negotiations on the response to the Request for Proposal. 

'Ed~lcntion Agency' shall mean the Guam Department of Education, the University 

of Guam or the Guam Community College. 

'Education Facility ' shall mean any structure or structures, together with all 

ancillary facilities, including parking facilities, utilitiesafte2 infrastructure & 

equipment - associated with providing the educational or related services required by 

an Education Agency. 'Education Facility' may include an existing; facility being 

converted or rehabilitated by the Contractor. 

'Lease' shall mean a ground or site lease of the Property from an Education Agency, 

the Chamorro Land Trust, or other government land, as applicable,-to the 

Contractor. 

'Lease-Back' shall mean the period of the term of the facilities lease between the 

Contractor and the Education Agency over the term of which period the costs of the 

design, construction, financing and maintenance of an Education Facility if are 
amortized according to the terms agreed to between the government of Guam and 

the Contractor. Thepwed of tkc LC& thz L c C .  
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'Property' shall mean any property on which an Education Facility is located." 

Section 3. 5 G.C.A. 558104 is hereby amended to read as follows: 

"§58104. Authorization to Enter into Long-Term Leases. For the purpose of 

facilitating the financing of the design, construction and maintenance of an 

Education Facility encompassed by this Act, the government of Guam or an 

Education Agency, as the case may be, is authorized to lease, if required, to the 

Contractor, subject to legislative approval, sufficient government of Guam real 

property, to include but not limited to, Chamorro Land Trust Property and Ancestral 

Land Trust Property, on which to construct, convert or rehabilitate an Education 

Facility; provided, such property is in the inventory of the Education Agency. The 

location of the Property may be at the site of an existing Education Facility under 

the control of an Education Agency, which may be converted, rehabilitated or 

demolished and rebuilt under the provisions of this Act. 

Any lease of property pursuant to this Act will be for a period mutually agreed upon 

between the Education Agency and the Contractor as may be reasonably necessary 

to amortize over the Lease-Back period of the Contract, the costs associated with the 

financing, design, construction and maintenance of the Education Facility, and in no 

event shall such period be less than twenty (20) years, or exceed thirty (30) years 

from the date of commencement of the Lease-Back period. 

. . 
Contractor 

shall lease back to the Education Agency the Property for the pw-4  of tlhe Lease- 

Back period. Upon the expiration of the Lease and the Lease-Back ei%hz P r m  

periods and the fulfillment of the terms and conditions of the Lease-Back by the 

Education Agency, the Property and the Education Facility shall become the 



property of the Education Agency, and the Contractor shall have no further right, 

title or interest in the Property or the Education Facility. 

Section 4. 5 G.C.A. $58 105 is hereby amended to read as follows: 
. . "$58105. Procurement. 4 3 - p ~  dm&#+~+g Pr-8 fcr ;&he 

Subject to the approval of the legislature, the 

government of Guam or an Education Agency s-haU-ma~ solicit Requests for 

Proposals ('RFP7), through the Department of Public Works, in compliance with the 

Guam Procurement Law, for the financing, design and construction of the Education 

Facility, together with maintenance of the Education Facility over the term of the 

Lease-Back, according to the needs of the Education Agency and consistent with 

this Chapter." 

Section 5. . 5 G.C.A. $58106 is hereby amended to read as follows: 

"$58106. Responsibilities of Contractor. The Contract shall require that the 

Contractor be responsible for all costs, expenses and fees of any kind or nature, 

associated with the design, civil improvements, on-site infrastructure, construction, 

permits and financing associated with the completion of an Education Facility. 
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The Contractor shall also be responsible for the capital maintenance and upkeep 

of the schools during the -Lease-Back term. The costs of the design, 

construction and financing for an Education Facility shall be paid in 

periodic installments over the tern  of the Lease-Back period, which 

shall be mutually determined by the Education Agency and the Contractor, but 

which will not exceed thirty (30) years. The Lease and Lease-Back may provide 

that if sufficient funds are not appropriated or otherwise available for the payment of 

such installments, the Education Agency will have the obligation to vacate the 

Education Facility, and the Contractor shall have the right of use and occupancy of 

the Education Facility for the remainder of the term of the Lease unless new 

mutually satisfactory terms are entered into. For this purpose, the Lease may 

provide that its term shall be extended for a period not to exceed the shorter of ten 

years beyond the original term of the Lease-Back or such period of time as is 

necessary to repay in full any financing arranged pursuant to Section 58 108. 

The capital maintenance, repair and upkeep costs shall be paid on a periodic 

basis as incurred by the Contractor on terms to be agreed to in the Contract for each 

Education Facility. 

Section 6. 5 G.C.A. $58107 is hereby amended to read as follows: 

"$58107. Assignments. To facilitate the purposes of this Chapter and to 

provide security for the bondholders, the Contractor may assign, without the need of 

the consent of the Education Agency, the Contract, the Lease and the Lease-Back to 
. . 

any trustee, underwriter or other appropriate party as may be 

necessary to facilitate the issuance of the tax-exempt bonds or other 

financial instruments to provide the financing for the Education Facility." 

Section 7. 5 G.C.A. $58108 is hereby amended to read as follows: 



1 "$58108. Use of Tax-Exempt Bonds for Financing. To minimize the financing 

2 cost to the Education Agency, all financing utilized by the Contractor to fund the 

3 design, construction and maintenance of an Education Facility shall be through tax- 

4 exempt bonds or other financial instruments, if a mechanism to do so is available. 

5 The purpose for this requirement is to assure the Education Agency pays the lowest 

6 possible interest rate so that the cost of financing the design, construction and 

7 maintenance of an Education Facility to the Education Agency, amortized through 

8 the Lease-Back payments from the Education Agency to the Contractor, will be 

9 lower than regular commercial rates. 

The Lease and the Lease-Back m;lr; c&kL tereLs G~- t,k 

*- . . mav 

~ i n c l u d ~ ~ ,  
. . a pledge of- compact impact 

funds or other federal ?rant revenues that are legally available for such 

purpose. Anv such pledge made hereunder shall be valid and binding from the 

time the pledge is made. The revenues pledged and thereafter received bv the 

government of Guam or bv anv trustee, depositorv or custodian shall be 

deposited in a separate account and shall be immediately subject to the lien of 

such pledge without anv physical deliverv thereof or further act, and the lien of 

such pledge shall be valid and binding against all parties having claims of anv 

kind in tort, contract or otherwise against the government of Guam or such 

trustee, depositorv or custodian, irrespective of whether the parties have notice 

thereof. The instrument bv which such pledge is created need not be recorded." 

Section 8. 5 G.C.A. $58109 is hereby amended to read as follows: 

"$58109. Utilities and Routine Maintenance and Repair. The Education 

26 Agency shall be responsible for the connection and payment of all utilities, 
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including without limitation, power, water, sewer, telephone and cable . a1xi-d4 

r m  qnrl nvt t- n-r 
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e> 9 
?of the Education Facility. Capital maintenance and repair 

shall be performed by the Contractor as provided 

$581 10. Routine maintenance, repair and upkeep shall be the responsibility of the 

Education Agency and/or the Contractor, as may be provided by the terms of the 

Contract." 

Section 9. . 5 G.C.A. $581 10 is hereby amended to read as follows: 

"$58110. Contractor Responsible for Capital Maintenance M. The 

Contract with the Contractor, and the Lease-Back, shall provide that all capital 

maintenance and repair of the Education Facility be performed by the Contractor as 
. . 

a separate cost, The terms e€ b~ w h i c h 4  thz 2 
ef pajmtm+ the Contractor is to perform such Capital Maintenance shall be 

determined as a part of the bid process and shall be part of the conditions of the 

Contract. The Contract shall provide sufficient initial funding, a+- 

&z cs& sf c-cz Etffd TC@ for the first five ( 5 )  years after the 
. . 

completion cf the E- Faehty. rhr.  --a 
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Chamorro Land Trust Cornmission 
P.O. But 2930 Nugerfiu, Cfrnm Y6Y.32 Phonr: 43-4251 Fax. 4 77-8082 

REFERENCE Reviewrng and Signing of Lease Agreement 

RESOLUTION BY THE COMMISSION 

RECITALS: 

Annie 
C ~ m m  

Whereas, the Guam Education Financing Foundation, has submitted a 
proposal to lease and build a new school on Chamorro Land Trust Property 
located on lot; 

1) Liguan Terrace, Dededo Elementary School Site 
Parcel I A, Tract 100, Dededo 

Subject to final survey, Department of Land Management approval and 
recordation. 

David J. Mmunattc 
Co~nmrsstonci 

WE THEREFORE RESOLVE: 

The Commission shall take all actions necessary to timely execute a lease 
with the Developer. The Commission, in conjunction with the Governor's 
office, shall forward the same to the Attorney General's office for his final 
approval. 

.- 

Date: 3 - 7-t'L 

*3L:&z- 
8 <,*$,,-,?,.-.---a. Date: *?-, -7 ..-, d-- PC- 

I 

Davi@~. 'fvlatanane 
commissioner - 

Date: 3 - 7- m7 
Annie R. Perez 
Commissioner 



Honorabie Felix P. Carnacho 
Oovtmor of i&m 
O S c e  or the Governor of Guam 
P.0, Box 2950 
HagAmq Guam 960 1 0 

SUBJECT: IMUNICXPAL LEASE AGREEMENT 

Dear Covernmr: 

As part of the Guam Procurement Law process, this OEce rcceived o. document entitled 
'Zeasc Apmcne Datcd M of February 2. 2005 Between Guam Education Financing 
Foundation, s Guam nonprofit corpomrian as Lessor and C3wennmcnt of Guam, acting through 
its Department of Public Works as Les.see" ("Municipaf Z,asc3'). We had not rcviewed nor been 
tcqucstcd to provide any Icgd direction prior ro your press canfincr and its recent receipt. 
This OfEce, however, recognizes the importance of this issuc to our Community and has 
pre l imid ly  reviewed this Iegd documcnt . 

After proliminaxy review of the Municipal Lease by atiurncys in this OfFrct. wc are 
compelled to retrm tho documcnt, which is cncloscd. for several reasons which am identified in 
more derail h m h  In s u m ,  rhe agrcernernt fails to contain the signam and approval of the 
elected Guam Education Policy B o d  ("OEPB"), tho Chamorro Land Trust Commission 
("CLTC") and con- numerous legal drd3in.g pmblms which would negativeiy impact the 
public's interest and wclfnre. Moteover, s c v d  importent sntl serious public policy decisions 
have yet to be made which Guam law vcsts not with your Office tw rhc Department of Public 
Works, but fn tbe elecrcd GEPB and the CLTC. 

The lease is also ambiguous in explaining the People's rights and duties in thc ove13t of n 
default in paying thc annual lease psymenl. Your transmitting the document to our Ofilicc was 
premature in light of the public policy considerations which the OEPB and rhe CLTC are 
required to make. 



Page 2 
Honorable Fefix P. Camseha 
February 16,ZOC)S 

Problems. 

fl) Elected & Independent Oftices Approval. 

Thc Municipal Ccas~ MIS to receive thr review, consideration and approval of the 
elected Guam Education Policy Board. The Organic Act reqtiirea that ducation dccisim 'bc 
undm the conmi of thc Guam Lcbjdatrtrc, not taK: Oovcmur. The Gum Legislame vested 
responsibility over education in the hands of the Guam Education Policy B o d .  The &,ad is 
the proper entity under Gum law to oonsidar whether additional schcrals arc needed, who will 
attcnd the schools, haw many s~hlt7oLS ~ u e  needed, whar sfbals are most in need of "conversion" 
or refbbishfng, and whm they are to be Itxated, in additicm to many other education-rclaited 
q u h o n s .  The Guam Legislature has not abrogatd nor limited thc Guam Education Policy 
B o d s  dutics in thcsc r~spects. 

In addition, considering thc n u m e w  dcsiga and ctmsrmdon problems whicb arose 
Prom Guam's last school conmction ptu>je?ct, namely Southern High Schoot, the 
Education Policy B o d  mu** be involvcd in the design aad construction of &tsc fDur (4) new 
schools and the conversion of' the Hsrmon h o p  Elementary School. The Municipal L ~ s e  in is 
cunenr fom &KS not includc the SchooI Board's involvement in any phase of this projcct, 

N u m m  im;portrtnt questions must be addressed by the proper Q%CI&S within the 
Govmrnent of Clwm. Althoush the C3uvefnot has given his spproval, thr: CEPB must cotwridcr 
questions such as, how large the classtoam sizes will be. haw many students each school should 
house, and which alages rtte nltdents wifl came tiom. The People have elentad the CEPB to 
make these decisions, not the Govmor, and in lins 6 t h  democratic principla, Ulc QEPB must 
c o d &  anct erppmvc t h ~  cducatim Miions the Oovernrnenr Is commirring itself to on &half of  
rhc Pcoplc of Glmxn. 

On Aplril 23, 2004 DOE p v i d e d  a lencx ro the Govemar. amehcd, whicb prioritimd 
their need for new schools, as. identified in DOE'S ten (10) year capital facilities plan, This 
project is not consistent with thc EEPB priorities, such ns their third rrnd the tlltvl priorities. m y  
imnsistencics s h d d  be resalved by the GEPB. not the Governor. 

The Municipal Lcasc fails to mctiw; the review, considetation and approval of  the 
Chamom h d  Trust Commission. Tbc four (4) lots identified in appendix / page A-1 art lots 
which appear to be within the inventory of the CLTC. Thc CLTC must approve the lease of 
t b  pmcets in their inwntory fbr the ust of the ~ h m l s .  This decision has not k e n  made by 
tht CLTC, nor has their approval as to the Municipal Leasc k e n  obtained, Moreover, 5 G.C.A. 
8 58104 requires the Guam L e ~ ~ ~ a ~ ~ s  approval vF thc gmmd lease. Alrhaugh the statute docs 
not identi@ rhe land to be used, the Municipal Lease ibtifies proparty in the CLTC's land 
inventory. 

The Department of Land Management andlor the Cham hgistatwe may afso need to 
approve the zoning fir ~chool wc if thc propcxtics arc not currently umed for said use. 
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(2) Guam Plr blic Law Wum ber 26-61 Compliance. 

Guam PubIic Law Numbtrr 26-61 sets forth the pamews in which the Municipal Lease 
can be cntered into. The law rmjuircs that the contrerct bc mtered into between rhe contractor end 
an education agency, which is either DOE, UOG or CCC. In this case, it is intended for schoots 
under DQE's jurisdiction, and hence the approval of thx: Guam Educational Policy &bard is 
ncccssary, The Dcpactment of Pubtic Works is nor the proper contracting autharity nor party in 
intmsr. The CIEPB Chairman and Superintendeat of DOE should be signatories to this 
Munioipal Lease. 

In addition, Publicr Law Number 26-61 rtquircs p~cymmts bc made in qaal monthly 
instdlmcnts, whiLs* thc contract requires arJl W@ @pent- 

The Municipd LCW cxpose;~ thc (jk,wxnmmt a% Guam to a money judgment for monies 
due during the consttucrion period. T h e  funds are not Iimitcd tu monies appropria.tod by the 
D e w n t  of Interior under Congress' Compact lmpact law. The Municipal bwaz should 
incorporate pmnsions which makes c l w  that no judgment can be &often a* the 
Govemcnt of Guam for monies other than funds which have been allocated by thc Depmcnt 
of Interior to the Gc~vemmeat of Guam fbr this project 

The fifth project identifitxi in the Municipat Lmqe i s  for the "convcrsion" of the H m o n  
b o p  Elementary School inm a middle school. 1nadequ.a~ provisions exist to explain the 
potential event of default in payment uf how the contractor will movcr rslativc to this 
Government of Guam property. The Municipal Lease generally sccms in provide thaf if the 
Govemrncnt of Guam fails to menkc R. paymenr rhar tfnc Connactor could .sell the building anct the 
teasehold inrwesr. It may require that Harmon Loop Schaoi be besold, which would displace the 
students and thc Govemmcnt &om ikq wusc dtag&. Cleartr pruvisioms are d r I  ra expitah 
the Govemmcat's rigfib in this re@ 

This OBce mommcnds that no cnnvcrsion work be done on Hstrman Loop Elementary 
School until manty has wtualiy been paid to the contmctor and thPrt rnunery is directly paid into 
the imp'uvmc4nts to the government's school, YO that in tkc event of a default that the Coxlvacror 
would have no claim to Harmon Loop School since payments had been W y  made for the 
eunver's4on The Conmctor will tikefy have to det~mine when the school's conversion wilt 
occur reiativc to his financing package. Tkis wilt prom tbc &avernear against any pmvis io~  
or c t & m  tu take possession of  the schooi or sue the gavenuncnt for nun-payment. Cumentry, the 
O-fficc of the Attorney G~nentl wil l  not approve any agmcmcnt which violatts the debt ceiifng 
limitation imposcd under the Q r d c  Act of G u m  (incurring addixiuional debt), 
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v 
The Municipal I- pmvides a rnmdatoty binding arbimti n clause for the hancing 

period, hrbllc Law Number 26-61 did not waive the! Government f laims Act in ~ntcting into 
this Municipal L e i .  This provisions is unaaeptabic since the Govemmenf Claims Act 
proviJ~s that the Gwmunent has B rj&% to a judicial &cision in tfic event the Attorney 
Oenerrrt's orCice denies a claim. The Contractar must: be held to filing a govcmment cldrn, 
consi&ent with tho Guam Lcgislaturt's mandate ta prewvt: the Government's suvereign 
immunity. mrhg that period rhis Office will have an oppnttunity to evaluate i ts merits. 
However, we are prepmd to agrcc to non-binding arbitration, and if unsuccessM the Contractor 
woutd havc thc right to pursuc a judicial lawsuit. 

(5) Conflicts in Lease Provisions. 

The lease provides thak the Government is to provi* the permits, however, in the RFP 
the eonmcror was to rccure rhe necessary permits. k ~ a u s e  the G o v e m ~ t ' s  salicitation was 
based upcrn the contractor smuring the pcfinits, thcn the contract should reffe-cr chis requirement, 
and cannot be changcd abscnt re-soticiting anothet RFB. 

Considering that the Administmion requested a scvm (7) day tgview of this Municipal 
Lcnsc. wc rccommeitd rbat In order to avoid fhturr! delays that the A d m i n i d a n  request the 
assistitace of the OfXiccr of tho Attornay t3tmm.d nt its preliminary drafting stages, especially 
when obligating thc I)coplc of (fJovcnunaf of Guam) to such a lengthy, complex and 
expensive olsiiga~icm. Mumvcr, we request that rehwaaocs nat be squendmd on outsicic counsel 
but invested into this elected Office so as to intxtme our legal wpabifities and twmuound times. 

This UWlce cantinues to review the dmum%nts a d  will promptly inform you if we scc 
any dit ionaf probtema. We support this projccr d will work wlth you on M s  important 
matter Flat thc bttmment of me People of O m .  

P I e w  do not hcsitatc to contiwt mc if you have any questions or concerns. Thank you. 

cc: I'lw,o~\blo foac Q. Crue, Ed D., C h a i ,  Uucun Education Poli~y Board 
Ho~nrrble Mark FOTBBj, !s@ccr* aufm Lcw~irr. 
Honorable Lewronus F. I(aytorbauh, SeWw & C w  Cammian 
m FducmEon anrl Community bvelqnnwt, Guam Lc&lllture 

Mr. Juan P, f?lom, Departmeet of Eduoarion 
Mr. Tern Elliot, Execuliva Oirootq Chamnrro Land Trust Cwnrnission 

Attachmbnrr 
enclosurcr 



I Mina' Bente Ocho Na Liheslaturan Guahan 
The 28th ~ u a m  Legislature 

155 Hesler Place 
Hagatna, Guam 9691 0 

Office (671) 472-3409 Fax (671) 472-3510 

Speaker Mark Forbes 

May 1,2005 

Speaker Mark Forbes 
I Mina' Bente Ocho Na Liheslaturan Guahan 
155 Hesler Place 
Hagatna, Guam 96910 

The Committee on General & Omnibus Matters to which Bill No. 101 was referred, wishes to report its findings 
and recommendations TO DO PASS BILL No. 101 (EC) as substituted by the committee : "An Act To 
Amend Chapter 58 To Title 5 Of The Guam Code Annotated; Relative To Establishing A Means For Education 
Facilities Construction". 

Transmitted herewith for your consideration and action is our committee report on the above subject matter. 

The voting record is as follows: 

; : p ~ . y ? ? .  7 TO PASS 

ry)..;. ",!' ;.,, 
(,- .. . ' +,8,':.:k .. . . 3z,,G, NOT TO PASS 

$6 -;:,,r*>c;. - y 
.. . . ., TO REPORT OUT ONLY 

,. 'v,7d *.rv*:B,i+ ..;. , 
L - .>,-$- 7.- '* ,::. w '  . .  ABSTAIN 

-FegFLr ,*?, 
"' "-. . , INACI'IVE FILE 

Copies of the Committee Report and other pertinent documents are . Thank you and si Yu'os ma'ase 
for your attention to this matter. 

Attachments 



MEMORANDUM 

TO: Committee Members 

FROM: Chairm 

SUBJECT: Committee Report- BILL No. 101 (EC) as substituted by the committee: "An Act To 
Amend Chapter 58 To Title 5 Of The Guam Code Annotated; Relative To Establishing A Means For Education 
Facilities Construction". 

Transmitted herewith for your information and action is the report on BILL No. 101 (EC) from the 
Committee on General and Omnibus Matters. 

This memorandum is accompanied by the following: 

1. Committee Voting Sheet 
2. Committee Report 
3. BILL No. 101 (EC) 
4. Public Hearing Sign-In Sheet 
5. Fiscal Note/ Fiscal Note Waiver 
6. Notice of Public Hearing 

Please take the appropriate action on the voting sheet. Your attention and cooperation in this matter is 
greatly appreciated. 

Should you have questions regarding the report or accompanying documents, please do not hesitate to 
contact me. 

Thank you and si Yu'os ma'ase. 

MARK FORBES 

Attachments 



COMMITTEE ON GENERAL AND OMNIBUS 
MATTERS 

I MINA'BENTE OCHO NA LIHESLATURAN GUAHAN 
155 HESLER PLACE, HAGATNA, GUAM 96910 

An Act To Amend Chapter 58 To Title 5 Of The Guam Code Annotated; Relative To Establishing A Means For 
Education Facilities Construction. 

VOTING SHEET 

~ d w a r a . ~ .  Calv 'V - B - 

Lawrence F. Kasperbauer, Ph.D. 

Jesse ** LuP 
Ray Tenorio 

Michael Cruz, M.D. 

Lou A. Leon Guerrero 

Judith T, Won Pat 

Benjamin J.F. Cruz 
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MINA' BENTE OCHO NA LIHESLATURAN GU&IAN 
2005 (FIRST) Regular Session 

Bill No. 101 (EC) 
As substituted by the 
Committee on General & Omnibus Matters 

Introduced by: L.F. Kasperbauer 

AN ACT TO AMEND CHAPTER 58 TO TITLE 5 OF THE 
GUAM CODE ANNOTATED; RELATIVE TO ESTABLISHING 
A MEANS FOR EDUCATION FACILITIES CONSTRUCTION. 

1 BE IT ENACTED BY THE PEOPLE OF GUAM: 

2 Section 1.5 G.C.A. $58102 is hereby amended to read as follows: 

3 "$58102. Legislative Findings and Policy. There is a critical shortage of public 

4 school facilities on Guam. Many existing facilities are antiquated and are not fit for 

5 the purpose of public education. The Department of Education ('D.O.E.') is in need 

6 of at least five (5) new public schools with all the related civil and structural 

7 facilities and amenities customarily associated with a first rate public education 

8 facility, and the University of Guam ('U.O.G.') and the Guam Community College 

9 ('G.C.C.') are also in need of additional education and related facilities. 

The government of Guam lacks funding for the design and construction of new 

public school facilities. The government of Guam is also currently unable to seek 

financing, in its own name, through the bond market. In an effort to overcome these 

financing hurdles, and to provide for the educational needs of the students of Guam, 

I Liheslaturan Gudhan desires to authorize the government of Guam to enter into 

contracts for the financing, design, construction and long-term capital maintenance 

of new public schools with private sector contractors who can provide long-term 

financing obtained through tax-exempt bonds. 



To facilitate the financing, design, construction and maintenance of public 

school facilities envisioned by this Act, the government of Guam will be authorized 

to lease for up to thirty (30) years government of Guam property on which the public 

school facilities will be constructed. 

The lease of the government property will be to the contractor, who will 

design and construct the public school facilities and provide funding for the design 

and construction through the use of tax-exempt bonds. a 
The facilities and land will be leased back to the government of - 

Guam for a period not to exceed the initial ground lease to the contractor over which 

time the government of Guam will amortize, as lease payments to the contractor, the 

cost of the financing, design, construction and related expenses of the public school. 

The contractor will also be responsible for the capital maintenance and repair 

of each of the public school facilities constructed under this Act, which costs shall 

be paid by the government of Guam as provided for under this Act. At the 

expiration of the lease-back period and fulfillment of the terms and conditions of the 

government of Guam under the leaseback, the government of Guam real property 

and the public school facilities constructed on the government of Guam real 

property will revert to the government of Guam with no further obligations to the 

contractor." 

Section 2.5 G.C.A. $58103 is hereby amended to read as follows: 

"$58103. Definitions. For purposes of this Chapter and unless otherwise specified, 

the following words and phrases are defined to mean: 

Act' means Chapter 58 of Title 5 of the Guam Code Annotated, known as 'The 

Education Facilities Construction Initiative Act of 2001 .' 

'Contractor' shall mean the authorized entity which shall be the signatory on the 

Contract and shall be fully responsible for carrying out the design, construction, 



financing and maintenance of the Education Facility. The Contractor may cooperate 

with another entity or entities in any manner the Contractor deems appropriate to 

provide for the financing, construction and maintenance of the public 

school facilities envisioned by this Chapter. 

'Contract' shall mean the design, c o n s t r u c t i o n d ,  financing and maintenance 

contract entered into by and between the Education Agency and the Contractor 

following negotiations on the response to the Request for Proposal. 

'Education Agency ' shall mean the Guam Department of Education, the University 

of Guam or the Guam Community College. 

'Education Facility' shall mean any structure or structures, together with all 

ancillary facilities, including parking facilities, utilities+m& infrastructure 

equipmenLassociated with providing the educational or related services required by 

an Education Agency. 'Education Facility' may include an existing - facilitv being 

converted or rehabilitated by the Contractor. 

Zease ' shall mean a ground or site lease of the Property from an Education Agency, 

the Chamorro Land Trust, or other rzovernment land, as applicable,to the 

Contractor. 

Zease-Back' shall mean the period of the term of the facilities lease between the 

Contractor and the Education Agency over the term of which period the costs of the 

design, construction, financing and maintenance of an Education Facility Is are 
amortized according to the terms agreed to between the government of Guam and 

the C o n t r a c t o r c .  

'Property ' shall mean any property on which an Education Facility is located." 



Section 3. 5 G.C.A. $58104 is hereby amended to read as follows: 

"$58104. Authorization to Enter into Long-Term Leases. For the purpose of 

facilitating the financing of the design, construction and maintenance of an 

Education Facility encompassed by this Act, the government of Guam or an 

Education Agency, as the case may be, is authorized to lease, if required, to the 

Contractor, subject to legislative approval, sufficient government of Guam real 

property on which to construct, convert or rehabilitate an Education Facility; 

provided, such property is in the inventory of the Education Agency. The location 

of the Property may be at the site of an existing Education Facility under the control 

of an Education Agency, which may be converted, rehabilitated or demolished and 

rebuilt under the provisions of this Act. 

Any lease of property pursuant to this Act will be for a period mutually agreed upon 

_ betwxn the Education-Agencyand the Contractor as may be reasonably necessary 

to amortize over the Lease-Back period of the Contract, the costs associated with the 

financing, design, construction and maintenance of the Education Facility, and in no 

event shall such period be less than twenty (20) years, or exceed thirty (30) years 

from the date of commencement of the Lease-Back period. 

. . 
Contractor 

shall lease back to the Education Agency the Property for the pae&eHw Lease- 

Back period. Upon the expiration of the Lease and the Lease-Back & P r m  

periods and the fulfillment of the terms and conditions of the Lease-Back by the 

Education Agency, the Property and the Education Facility shall become the 

property of the Education Agency, and the Contractor shall have no further right, 

title or interest in the Property or the Education Facility. 

The legislature has considered the Notice of Award issued bv the Department 

of Public Works on February 2,2005 for the Construction of New Schools- Finance, 

4 



Design, Build and Leaseback in various for the Initial Facilities is hereby approved. 

oses of this Act only, The Chamorro Land Trust Commission is hereby 

authorized to grant licenses to the Education Agency for terms of not to exceed 

thirty (30) years." 

Section 4. 5 G.C.A. $58105 is hereby amended to read as follows: 
. . "$58105. Procurement. -g Pr-ty n- 

The government of Guam or an Education 

Agency shall solicit Requests for Proposals ('RFP'), through the Department of 

Public Works, in compliance with the Guam Procurement Law, for the financing, 

design and construction of the Education Facility, together with maintenance of the 

Education Facility over the term of the Lease-Back, according to the needs of the 

Education Agency and consistent with this Chapter." 
-- -- - - --- - - -- - -- - - - - - - -- -- 

Section 5. 5 G.C.A. $58106 is hereby amended to read as follows: 

"$58106. Responsibilities of Contractor. The Contract shall require that the 

Contractor be responsible for all costs, expenses and fees of any kind or nature, 

associated with the design, civil improvements, on-site infrastructure, construction, 

permits and financing associated with the completion of an Education Facility. 

The Contractor shall also be responsible for the capital maintenance and upkeep 

of the schools during the pmd-&&+Lease-Back term. The costs of the design, 

construction and financing for an Education Facility shall be paid in s&&m&&@ 

eqmhm&+ periodic installments over the term of the Lease-Back period, which 

shall be mutually determined by the Education Agency and the Contractor, but 

which will not exceed thirty (30) years. The Lease and Lease-Back may provide 

that if sufficient funds are not appropriated or otherwise available for the payment of 

such installments, the Education Agency will have the obligation to vacate the 

Education Facilitv, and the Contractor shall have the right of use and occupancv of 

5 



the Education Facility for the remainder of the term of the Lease unless new 

mutually satisfactory terms are entered into. For this purpose, the Lease may 

provide that its term shall be extended for a period not to exceed the shorter of ten 

years beyond the original term of the Lease-Back or such period of time as is 

necessary to repay - - in full any financing arranged pursuant to Section 58108. 

The capital maintenance, repair and upkeep costs shall be paid on a periodic 

basis as incurred by the Contractor on terms to be agreed to in the Contract for each 

Education Facility. 

Section 6. 5 G.C.A. $58107 is hereby amended to read as follows: 

"$58107.-Assignments. To facilitate the purposes of this Chapter and to 

provide security for the bondholders, the Contractor may assign, without the need of 

the consent of the Education Agency, the Contract, the Lease and the Lease-Back to 
- - - - - -- - - - - - - - -- - - -- - . . 
any trustee, underwriter or other appropriate party 't.nt. as mav be 

necessary to facilitate the issuance of the tax-exempt bonds neesesy or other 

financial instruments to provide the financing for the Education Facility." 

Section 7. 5 G.C.A. $58108 is hereby amended to read as follows: 

"§58108. Use of Tax-Exempt Bonds for Financing. To minimize the financing 

cost to the Education Agency, all financing utilized by the Contractor to fund the 

design, construction and maintenance of an Education Facility shall be through tax- 

exempt bonds or other financial instruments, if a mechanism to do so is available. 

The purpose for this requirement is to assure the Education Agency pays the lowest 

possible interest rate so that the cost of financing the design, construction and 

maintenance of an Education Facility to the Education Agency, amortized through 

the Lease-Back payments from the Education Agency to the Contractor, will be 

lower than regular commercial rates. 



The Lease and the Lease-Back may contain terms acceptable to the Education 

Agency - and the Contractor and that are necessary or appropriate to obtain tax- 

exempt financing at a reasonable cost. Such additional terms may include, but are 

not limited to, a pledge - of federal grant - revenues that are legally - - available for such 

purpose. Any such pledge made hereunder shall be valid and binding from the time 

the pledge is made. The revenues pledged and thereafter received bv the 

government of Guam or bv any trustee, depository or custodian shall be deposited in 

a separate account and shall be immediately subiect to the lien of such pledge 

without any physical delivery thereof or further act, and the lien of such pledge - shall 

be valid and binding - against all parties having claims of any kind in tort, contract or 

otherwise against the government of Guam or such trustee, depository or custodian, 

irrespective of whether the parties have notice thereof. The instrument by which 

such pledge is created need not be recorded." 

Section 8. 5 G.C.A. $58109 is hereby amended to read as follows: 

"$58109. Utilities and Routine Maintenance and Repair. The Education 

Agency shall be responsible for the connection and payment of all utilities, 

including without limitation, power, water, sewer, telephone and cable, and all 

routine interior maintenance and repair and exterior grounds-keeping and 

landscaping, and upkeep of the Education Facility. Capital maintenance and repair 

shall be performed by the Contractor as provided i.Ft-lki~ Chapkx for in 5 G.C.A. 

958110. Routine maintenance, repair and upkeep shall be the responsibility of the 

Education Agency and/or the Contractor, as mav be provided bv the terms of the 

Contract ." 
Section 9. . 5 G.C.A. $58110 is hereby amended to read as follows: 

"§58110. Con tractor Responsible for Capital Maintenance Fwd. The 

Contract with the Contractor, and the Lease-Back, shall provide that all capital 

maintenance and repair of the Education Facility be performed by the Contractor as 



. . 
a separate cost, The terms & b~ w h i c h k  

the Contractor is to perform such Capital Maintenance shall be 

determined as a part of the bid process and shall be part of the conditions of the 

Contract. The Contract shall provide sufficient initial funding, ft--fcqxtmh 

V1 w for the first five (5)  years after the 
. . 

completion eHhe 5 d d c  5- 
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2005 (FIRST) Regular Session 

Bill No. 101 (EC) 

Introduced by: L.F. Kasperbauer 

AN ACT TO AMEND CHAPTER 58 TO TITLE 5 OF THE 
GUAM CODE ANNOTATED; RELATIVE TO ESTABLISHING 
A MEANS FOR EDUCATION FACILITIES CONSTRUCTION. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1. 5 G.C.A. $58102 is hereby amended to read as 

follows: . ~ - . - - - - . 

"$58102. Legislative Findings and Policy. There is a critical 

shortage of public school facilities on Guam. Many existing facilities are 

antiquated and are not fit for the purpose of public education. The 

Department of Education ('D.O.E.') is in need of at least five (5) new 

public schools with all the related civil and structural facilities and 

amenities customarily associated with a first rate public education 

facility, and the University of Guam ('U.O.G.') and the Guam 

Community College ('G.C.C.') are also in need of additional education 

and related facilities. 

The government of Guam lacks funding for the design and 

construction of new public school facilities. The government of Guam is 

also currently unable to seek financing, in its own name, through the 

bond market. In an effort to overcome these financing hurdles, and to 

provide for the educational needs of the students of Guam, I Liheslaturan 

Gudhan desires to authorize the government of Guam to enter into 

contracts for the financing, design, construction and long-term capital 



maintenance of new public schools with private sector contractors who 

can provide long-term financing obtained through tax-exempt bonds. 

To facilitate the financing, design, construction and maintenance of 

public school facilities envisioned by this Act, the government of Guam 

will be authorized to lease for up to thirty (30) years government of 

Guam property on which the public school facilities will be constructed. 

The lease of the government property will be to the contractor, 

who will design and construct the public school facilities and provide 

funding for the design and construction through the use of tax-exempt 

bonds. m& facilities and land 

will be leased back to the government of Guam for a period not to exceed 

the initial ground lease to the contractor over which time the government 

of Guam will amortize, as lease payments to the contractor, the cost of 

the financing, design, construction and related expenses of the public 

school. 

The contractor will also be responsible for the capital maintenance 

and repair of each of the public school facilities constructed under this 

Act, which costs shall be paid by the government of Guam as provided 

for under this Act. At the expiration of the lease-back period, the 

government of Guam real property and the public school facilities 

constructed on the government of Guam real property will revert to the 

government of Guam with no further obligations to the contractor." 

Section 2.5 G.C.A. $58103 is hereby amended to read as follows: 

"$58103. Definitions. For purposes of this Chapter and unless otherwise 

specified, the following words and phrases are defined to mean: 



'Act' means Chapter 58 of Title 5 of the Guam Code Annotated, known 

as 'The Education Facilities Construction Initiative Act of 200 1. ' 

'Contractor' shall mean the authorized entity which shall be the 

signatory on the Contract and shall be fully responsible for carrying out 

the design, construction, financing and maintenance of the Education 

Facility. The Contractor may cooperate with another entity or entities in 

any manner the Contractor deems appropriate to provide for the 

financing, d e s i g n d I  construction and maintenance of the public school 

facilities envisioned by this Chapter. 

'Contract' shall mean the design, con~truction-md~ financing-and 

maintenance contract entered into by and between the Education Agency 

and the Contractor following negotiations on the response to the Request 

for Proposal. 

Education Agency' shall mean the Guam Department of Education, the 

University of Guam or the Guam Community College. 

Education Facility ' shall mean any structure or structures, together with 

all ancillary facilities, including parking facilities, ~ t i l i t i e s 4 ~  

infrastructure and equipment associated with providing the educational or 

related services required by an Education Agency. 'Education Facility' 

may include an existing; facility being; converted or rehabilitated by the 

Contractor. 

Zease' shall mean a ground or site lease of the Property from an 

Education Agency, the Chamorro Land Trust, or other government land, 

as ap~licable,-to - the Contractor. 



Zease-Back' shall mean the pew4 of of the facilities lease 

between the Contractor and the Education Agency over the term of which 

@the costs of the design, construction, financing and maintenance of 

an Education Facility If are amortized according to the terms agreed to 

between the government of Guam and the Contractor. 

'Property' shall mean any property on which an Education Facility is 

located." 

Section 3. 5 G.C.A. $58104 is hereby amended to read as follows: 

"$58104. Authorization to Enter into Long-Term Leases. For the 

purpose of facilitating the financing of the design, construction and 

maintenance of an Education Facility encompassed by this Act, the 

government of Guam or an Education Agency, as the case may be, is 

authorized to lease, if required, to the Contractor, subject to legislative 

approval, sufficient government of Guam real property on which to 

construct, convert or rehabilitate an Education Facility; provided, such 

property is in the inventory of the Education Agency. The location of the 

Property may be at the site of an existing Education Facility under the 

control of an Education Agency, which may be converted, rehabilitated 

or demolished and rebuilt under the provisions of this Act. - 

Any lease of property pursuant to this Act will be for a period mutually 

agreed upon between the Education Agency and the Contractor as may 

be reasonably necessary to amortize over the Lease-Back period of the 

Contract, the costs associated with the financing, design, construction and 

maintenance of the Education Facility, and in no event shall such period 



be less than twenty (20) years, or exceed thirty (30) years from the date 

of commencement of the Lease-Back period. 

l z A  . . 
U -The - 

Contractor shall lease back to the Education Agency the Property for the 

Lease-Back period. Upon the expiration of the Lease and 

the Lease-Back -periods and the fulfillment of the terms 

and conditions of the Lease-Back by the Education Agency, the Property 

and the Education Facility shall become the property of the Education 

Agency, and the Contractor shall have no further right, title or interest in 

the Property or the Education Facility. -- - - -  

The legislature has considered the Notice of Award issued by the 

Department of Public Works on February 2,2005 for the Construction of 

New Schools- Finance, Desim, Build and Leaseback in various locations 

l collectively the "Initial Facilities"). The lease of government of Guam 

real property for the Initial Facilities is herebv approved." 

Section 4. 5 G.C.A. $58105 is hereby amended to read as follows: 
. . 

"$58105. Procurement. ?:: 

The government of Guam or an 

Education Agency shall solicit Requests for Proposals ('RFP'), through 

the Department of Public Works, in compliance with the Guam 

Procurement Law, for the financing, design and construction of the 

Education Facility, together with maintenance of the Education Facility 

over the term of the Lease-Back, according to the needs of the Education 

Agency and consistent with this Chapter." 

Section 5. . 5 G.C.A. $58106 is hereby amended to read as follows: 



"$58106. Responsibilities of Contractor. The Contract shall require 

that the Contractor be responsible for all costs, expenses and fees of any 

kind or nature, associated with the design, civil improvements, on-site 

infrastructure, construction, permits and financing associated with the 

completion of an Education Facility. 

The Contractor shall also be responsible for the capital maintenance 

and upkeep of the schools during the pm&R&+Lease-Back term. The 

costs of the design, construction and financing for an Education Facility 

shall be paid in a p e r i o d i c  installments over the 

term of the Lease-Back period, which shall be mutually determined by 

the Education Agency and the Contractor, but which will not exceed 

thirty (30) years. The Lease and Lease-Back may provide that if 

-sufficient funds are not appropriated or otherwise available for the 

payment of such installments, the Education Agency will have the 

obligation to vacate the Education Facility, and the Contractor shall have 

the right of use and occupancy of the Education Facility for the 

remainder of the term of the Lease unless new mutually satisfactory 

terms are entered into. For this purpose, the Lease may provide that its 

term shall be extended for a period not to exceed the shorter of ten years 

beyond the original term of the Lease-Back or such period of time as is 

necessary to repay in full any financing arranged pursuant to Section 

58108. 

The capital maintenance, repair and upkeep costs shall be paid on a 

periodic basis as incurred by the Contractor on terms to be agreed to in 

the Contract for each Education Facility. 



Section 6. 5 G.C.A. $58107 is hereby amended to read as follows: 

"$58107. Assignments. To facilitate the purposes of this Chapter and to 

provide security for the bondholders, the Contractor may assign, without 

the need of the consent of the Education Agency, the Contract, the Lease 

and the Lease-Back to any trustee, underwriter or other appropriate party 
. . -as may be necessarv to facilitate the issuance of the 

tax-exempt bonds wema-pr  other financial instruments to provide the 

financing for the Education Facility." 

Section 7. 5 G.C.A. $58108 is hereby amended to read as follows: 

"$58108. Use of Tax-Exempt Bonds for Financing. To minimize the 

financing cost to the Education Agency, all financing utilized by the 

Contractor to fund the design, construction and maintenance of an 

Education - - Facility shall be -- through tax-exempt bonds or other financial 
- 

instruments, if a mechanism to do so is available. The purpose for this 

requirement is to assure the Education Agency pays the lowest possible 

interest rate so that the cost of financing the design, construction and 

maintenance of an Education Facility to the Education Agency, 

amortized through the Lease-Back payments from the Education Agency 

to the Contractor, will be lower than regular commercial rates. 

The Leasi and the Lease-Back may contain terms acceptable to the 

Education Agency - and the Contractor and that are necessarv or 

appropriate to obtain tax-exempt financing: at a reasonable cost. Such 

additional terms may include, but are not limited to, a pledge of federal 

grant revenues that are legally available for such purpose. Any such 

pledge - made hereunder shall be valid and binding from the time the 

pledge is made. The revenues pledged and thereafter received by the 



government of Guam or by any trustee, depository or custodian shall be 

deposited - in a separate - account and shall be immediatelv subject to the 

lien of such pledge without any physical delivery thereof or further act, 

and the lien of such pledge shall be valid and binding against - all parties 

having - claims of any kind in tort, contract or otherwise against the 

government of Guam or such trustee, depository or custodian, 

irrespective of whether the parties have notice thereof. The instrument 

by which such pledge - is created need not be recorded." 

Section 8. 5 G.C.A. $58109 is hereby amended to read as follows: 

"$58109. Utilities and Routine Maintenance and Repair. The 

Education Agency shall be responsible for the connection and payment of 

all utilities, including without limitation, power, water, sewer, telephone 

and cable-$ -- - - - - rill- c x t .  

Capital maintenance and repair shall be performed by the Contractor as 

provided for in 5 G.C.A. 858110. Routine maintenance, 

repair and upkeep shall be the responsibility of the Education Agency 

and/or the Contractor, as may be provided by the terms of the Contract." 

Section 9. . 5 G.C.A. $58110 is hereby amended to read as follows: 

"$58110. Contractor Responsible for Capital Maintenance Fwd. 

The Contract with the Contractor, and the Lease-Back, shall provide that 

all capital maintenance and repair of the Education Facility be performed 

by the Contractor as a separate cost, The terms ef b~ which+&-&he 
. . the Contractor is to 

perform such Ca ital Maintenance shall be determined as a part of the 

bid process and shall be part of the conditions of the Contract. Tke 





I MINA' BENTE OCHO NA LIHESLATURAN GUAHAN 
COMMITTEE ON GENERAL & OMNIBUS MATTERS 

SPEAKER MARK FORBES, CHAIRMAN 

COMMITTEE REPORT 
ON 

BILL NO. 101 (EC) 

AN ACT TO AMEND CHAPTER 58 TO TITLE 5 OF THE GUAM 
CODE ANNOTATED; RELATIVE TO ESTABLISHING A MEANS 
FOR EDUCATION FACILITIES CONSTRUCTION. 



I. OVERVIEW 
The Committee on General and Omnibus Matters held a public hearing at 2:00 p.m.. on April 27, 2005 in the 
Public Hearing Room, I Liheslaturan Gubhan. Public notice was given to all media (see facsimile 
confirmation page) on April 20 and April 25, 2005 and posted in the Government Meetings Section in the 
April 26,2005 edition of the PDN. 

Senators present at the public hearing were: 

Speaker Mark Forbes, Chairman 
Senator Lawrence F. Kasperbauer, Ph.D., Member 
Senator Adolpho B. Palacios, Sr. 

n. SUMMARY OF TESTIMONY 
Individuals that appeared before the Committee to present oral and written testimony on the bill were as 
follows: 

George Bamba, Office of the Governor, oral testimony in support of Bill No. 101 

Carlos Camacho, Office of the Lt. Governor, oral testimony in support of Bill No. 101 

David O'Brien, University of Guam, Vice President of Administration and Finance, oral and written 
testimony in support of Bill No. 101 

Gerald Perez, Guam Economic Development and Commerce Authority, Administrator, written testimony in 
support of Bill No. 101 

Thomas Elliott, Chamorro Land Trust Commission, Administrative Director, written testimony in support of 
Bill No. 101 

Kia-marie Meno, student of St. Francis School, written testimony against Bill 101 

III. FINDINGS AND RECOMMENDATION 
The Committee on General and Omnibus Matters finds that the intent of Bill No. 101 

Accordingly, the Committee on General and Omnibus Matters to which BILL No. 101 (EC) was referred does 
hereby submit its findings and recommendations to I Mina' Bente Ocho Na Liheslaturan Gudhan TO DO 
PASS BILL No. 101 (EC), "An Act To Amend Chapter 58 To Title 5 Of The Guam Code Annotated; 
Relative To Establishing A Means For Education Facilities Construction." 



Summary of Testimony 

Tom Elliott, Director, CLTC: 
Mr. Elliott, Administrative Director of the Chamorro Land Trust 
Commission, testified that the Commission supports the bill. He asserted 
that the Commission has resolved to do all that is necessary on their part 
facilitate the intended purposes of the municipal lease program. 

David O'Brien, Vice President, UOG: 
Mr. O'Brien, Vice President of Administration and Finance of the 
University of Guam (along with Roy J. Chung, Leadership Day Student 
Counterpart), testifies on behalf of the University in favor of passing the bill. 
He notes that there are some amendments they would like to propose: (1) 
recognize that the long-term value of physical assets depends on adequate 
maintenance over their life time; (2) provide for financing, not only of 
facilities, utilities and infrastructure, but also capital equipment, facility 
conversions and renovations; and (3) allow flexibility in negotiating the 
terms of the contract as regards routine maintenance, repair and upkeep. 

Kia-Maria Meno, Student: 
Ms. Meno, a student at St. Francis Catholic School attending the public 
hearing for Island Leadership Day, testified against the bill. She has 
concerns about building new schools when the current conditions of the 
existing schools are deteriorating. She believes funds are currently 
unavailable and our government cannot afford to build new schools because 
funding for the necessary functions of a school is unavailable. 

Gerald S.A. Perez, GEDCA Administrator: 
Mr. Perez submitted written testimony in support of the Bill. He offered 
suggestions for amendments that were recommended by GEDCA's bond 
counsel. 

George Bamba, Special Assistant to the Governor: 
Mr. Bamba offered oral testimony in support of the Bill. He noted that the 
amendments proposed in the Bill were due largely in part to concerns raised 
by the Attorney General. He also suggested that a provision that allows for 
the 30-year Chamorro Land Trust Licenses for education facilities only be 
included 



Dr. Jose 0. Cruz, Chairman GEPB: 
Dr. Cruz submitted written testimony and a GEPB resolution in support of 
the Bill. The Resolution Number 2005-008 is "Relative to approving 
Governor Felix P. Camacho's proposal to finance, design, build, maintain 
and leaseback schools also known as the Governor's Municipal Lease Plan 
to build new schools." Is appended hereto Dr. Cruz's testimony. 

Carlos Camacho, Assistant to the Lt. Governor: 
Mr. Camacho testified in favor of the bill and urged its swift passage. He 
noted that the climate of rising interest rates increased the cost of the project. 

Findings and Recommendations: 

The Committee finds that there is an urgent need for new school facilities to 
accommodate the growing student population in the northern and central 
villages. The Municipal Lease Program enacted by Public Law 26-61 offers 
the Department of Education the opportunity to build new facilities without 
incurring long-term debt and ensurs that the facilities will be maintained in 
proper condition. The Committee recognizes that the concurrence of the 
Attorney General is crucial to the success of the project and recognizes the 
importance of addressing the recommended changes to Public Law. The 
Committee agrees with the Mr. Bamba and GEDCA Administrator Perez on 
the amendments suggested in their testimony and have incorporated those 
suggestions in a Substitute Bill. 

The Committee on Education therefore recommends that Substitute Bill No. 
101 (EC) be reported out with the recommendation To Do Pass. 



IV. PUBLIC HEARING AGENDA 

AGENDA 
COMMITTEE ON GENERAL & OMNIBUS MATTERS, and 

EXECUTIVE COMMITTEE 

Public Hearing 
Wednesday, April 27,2005,2:00 p.m. 

Governor's Appointment of Mr. Lawrence P. Perez to s e n e  as the Director of the Department of Public 
Works. 

Lai Priniponi. 58 (EC) - Inentrodusi Nu As Mark Forbes 
Un &to Na U Ta Na'danfia' Nuebu Na Seksion 834.2. (Ocho Tres Kuattro Punto Dos) Para I '1GCA' Ni' Para U 
Ma Desikna I Chalan 'Route 4' TAt Kumu Chalan Chamorro Ni' Para U Ta Onra I Mancharnorro Espesiltmente 
Ayu Siha Na Taotlogues Ni' Manma Sl'pet, Manmesngon Yan Manggai h i m u  Yan Espiritu Gi Durlnten I 
Gera 11. 

(An Act To-Add A New Section 834.2.To IGCA To Designate Route 4 As "Chalan Chamgrro" To Honor The 
Charnorro People Of Guam, Especially Those Who Suffered And Demonstrated Such Fortitude, Courage And 
Strength Of Spirit During The Second World War). 

Bill No. 94 (EC) - by L. A. Leon Guerrero 
An Act To Transfer The Barrigada Public Library Building From The Guam Public Library System To The Office Of The 
Mayor Of Bamgada For The Purpose Of A Bamgada Senior Citizen Center. 

Bill No. 97 (EC) - by Mark Forbes 
An Act To Repeal And Re-Enact Sections 10305. And 10306 Of Chapter 10, 5GCA To Require Each Government 
Department Or Agency To Post And Maintain An Internet Home Page Or Web-Site And Provide Information To The 
General Public, Otherwise To Be Known As The Transparency Act Of 2005. 

Bill No. 101 (EC) - by L. F. Kasperbauer 
An Act To Amend Chapter 58 To Title 5 Of The Guam Code Annotated; Relative To Establishing A Means For Education 
Facilities Construction. 

Bill No. 111 (EC) - by J.  A. Lujan 
An Act To Repeal Sections 2 And 3 Of Public Law 24-259, Relative To Leasing A Portion Of Lot No. 10142 New PTN 
Tract 100, Also Known As The Dededo Sports Complex, And To Authorize And Direct The Governor Of Guam To Lease 
A Portion Of Paseo De Susana For A BasebalVSoftball Training Center 

Bill No. 118 (EC) - Mark Forbes 
An Act To Authorize Interest Only Payments And To Add A New Subsection 8137(h). To 4 GCA, All For The Purpose Of 
Permitting Employees Eligible To Retire From The Department Of Education And The Guam Memorial Hospital Authority 
To Retire In Fact. 
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I April 27,2005 
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I Liheslaturan Guahan, HagfitAa 

Bill No. 101 (EC) - An Act To Amend Chapter 58 To Title 5 Of The Guam Code Annotated, Relative To Establishing A Means For Education 
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I Mina' Bente Ocho Na Liheslaturan Guahan 
The 28th ~ u a m  Legislature 

155 Hesler Place 
Hagatna, Guam 9691 0 

Office (671) 472-3409 Fax (671) 472-3510 

Speaker Mark Forbes 

WAIVER OF FISCAL NOTE 

In accordance with 59 105 Title 2 GCA, I hereby certify that prompt committee action 
on Bill 101 is necessary to the proper conduct of legislative business. Therefore, I 
am waiving requirement of a fiscal note on Bill 101. 

speaker "and Chairman, 
Committee on General and Omnibus Matters 
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UNIVERSITY OF GUAM Administration and Finance 

U N I B E T S E D A T  G U A H A N  Of- of the Wce f'rdknt 

The HonoraMe Mark Forbes, Speaker 
The Honorable L.awrm F. Kaspefbauer, Chaimn on Education & Community 

Development 
I MinaWBente Ocho Na Liheslstursn Gr$han 
156HederPkrccr 
Ha&b, Guam 96910 

Rm: An Act to Amend Chapter 58 to Title 5 ofthe Guam Code Annotadd; 
Relathre to Establishing a Means for Education Facilities Construction 
(Bill No. l o l )  

Dear Speaker Forbes and Senator Kasperbauer: 

The University has reviewed the proposed Bill 101 and supports its passage. 

We berive that the changes better align emjting lew with the University's capital fed#ty 
needs and p& additional flexibEQ in financing capital impmmmnb. The University 
has s e a  that the allocation of locally appropriated rebowces, as they become more 
scarce, too often shortchanges preventatbe maintenance and renovation d the buildings. 
Also, kcally appropriated resources are often unavailable to meet the need for renovation 
and conversions, as technology and Prcademi programs dxmge, and the need for high- 
priced equipment with a mutti-year use(ul life, such as large air conditioning systems. 

To eddress these issues, the amendments proposed in this M: . Recogntze the long-term value of physical assets depends on adeqm 
maintenma over their lib; 

Provide for financing, not only uf faalities, utilities and infras-, but a h  
capital equipment, facility conversions and m W ~ n s ;  and 

Allow flexibility in negotiating the terms of the contract as regards routine 
maintenanee, mpak and up-. 

UOG Station, Mangilao, GU W923 Tel: (671) 735-2900 Fax: (671) 734-2296 dobrien@uq.edu 
A Land Grant Institution Accredited by the Western Association of Schools and Colleges 

An Equal Opportunity Employer and Provider 



Speaker Forbes and Senator Kasp&mw, W 101 
AprPP.2005 

It i s m  natirg thattheamended hnguage d§!58106, which akwsfortheContracbrs 
rightduseandocarpancydtheE-FaaMyshouklIherebeadefaultinthe 
fmancing repayment, is not feasible at the University. Having a amtmcbr oaxpyhg and 
usingorredtheUniversi tybuadi?gsinthe~ofcampusisnot~sndb 
~ d k n r p h i v e Q o t h e ~ l e a m i n g e n v k o n m e n t ~ , u M 3 U r d v e r r i t y ~  
that Ihe amended language is conditional and does nd mandate the indusion at such 
tennsinanycontradwrittenrenderthblaw. 

Thank you for this opportunity to testify. I can be reached at 7352900 to answer any 
questionsor-. 

V i  k i  Administration and Finance (Student Leadmh'p ~ e ~ )  
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Commissioner 

I h 
~ h a n h r r o  L a n d  Trust   om mission 

P. 0. Box 2950 Hag&Aa, Guam 96932 Phone: 4 756251 F a  4 774082 

Testimony of 
Tom Elliott 

Administrative Director 
Chamorro Land Trust Commission (CLTC) 

April 27,2005 

Bill 101 is intended to address the shortage of schools on Guam and proposes a 
solution that would allow financing the design, construction and maintenance of 
new facilities and an existing school. 

Section 3 of the proposed Bill 101 authorizes long-term leases between the 
Government of Guam or an Education Agency and the Contractor. As you know, 
the areas proposed for the four facilities are within the Chamorro Land Trust 
inventory. The Commission has resolved to do all that is necessary on their part, to 
facilitate the intended purpose of the municipal lease initiative. The Commission 
stands by that resolve and is prepared to assist with this initiative when called upon 
by this legislature. 



BILL NO. 101 (EC) 
AN AC%TO AMEND CHAPTER 58 TO TITLE 5 OF THE GUAM CODE ANNOTATED 

RELATIVE TO ESTABLISHING A MEANS FOR EDUCATION FACILITIES 
CONSTRUCTION 

PUBLIC HEARING TESTIMONY OF GERALD S.A. PEREZ, ADMINISTRATOR 
GUAM ECONOMIC DEVELOPMENTAhD COMMERCE AUTHORITY (GEDCQ) 

APRIL 27,2005 

Good Afternoon Speaker Forbes, Senator Kasperbauer, and members of the Committee 

on General & Omnibus Matters, Ladies and Gentlemen. A date and time conflict with my 

GEDCA board meeting prevents me from personally attending this scheduled hearing. However, 

I am submitting herewith testimony on Bill No. 10 1 (EC) for the committee's consideration 

The lease financing vehicle is a tool used by many jurisdictions to build vitally needed 

facilities when traditional financing options are no longer available. This is the same financing 

vehicle being employed by this Administration to build four new schools and to rehabilitate an 

existing one. Tax-exempt leases are structured as a series of one-year renewable obligations that 

are subject to the government's ability to appropriate funds for the continuation of lease 

payments. Payments constitute a current expense of the government and, in the event that 

sufficient fimds are not available for payment, the agreement is terminated and the facility is 

delivered to the lessor. Absent this early termination, however, the facility and the property 

revert back to the government of Gum upon conclusion of the lease term. 

Municipal lease agreements include a non-appropriation clause which enables the lessee 

to terminate the lease agreement at the end of the current appropriation period without M e r  

obligation or penalty. 

Guam USA - The Ultimate Destination 
ITC &lildm . Suite St l . 590 South Mane Dfhe Twnuning. Guam 96913 (67116474332 Fax (671)649-4146 - E-mail: help@geda.guam.net 

w.investgwrn.com 



The following technical amendments are recommended by bond counsel to enhance the 

bill's intent and make it reflective of other lease legislation in other jurisdictions: 

Section 581 03 Definition of 'Contractor', last sentence: . . .The Contractor may cooperate 

with another entity or entities in any manner the Contractor deems appropriate to provide 

for the financing, design and, construction and maintenance of the public school 

facilities envisioned by this Chapter. 

Section 58 103 Definitions: 'Contract' shall mean the design, construction and, financing 

and maintenance contract.. . 

Section 58103 Definitions: 'Education Facility' shall mean any structure or structures, 

together with all ancillary facilities, including parking facilities, utilities and, 

idiastructure and equipment associated with providing the services required of the 

government. 'Education Facilitv' mav include an existine facilit~ beiap converted or 

rehabilitated by the Contractor. 

o This will allow for the rehabilitation and maintenance of an existing building, 

with all costs covered by the Contractor. 

Section 58103 Definitions: 'Lease' shall mean a ground or site lease of the ProDertv 

from an Education Agency, the Chamorro Land Trust. or other government land, as 

avvlicable. to the Contractor. 

o This will provide better flexibility in contract negotiations for current andfirhne 

negotiations. 



Section 58104, end paragraph 2, line 22: ... in no event shall such period be less than 

twenty (20) years, or exceed thirty (30) years from the date of commencement of the 

Lease-Back period. 

o This will clarrjj the intent of the government. 

' Section 581 06 Responsibilities of the Contractor, paragraph 2, line 20: "The cost. of the 

design, construction and financing for a Public Facility shall be paid in s&&w&4@ 

periodic installments over the term of the Lease-Back period,. . . 

o This will provide better flexibili~ in contract negotiations. 

Section 58108, Use of Tax Exempt Bonds for Financing should be amended to add the 

following at the end of the existing section: . . . . The Lease and Lease-Back may provide 

that if sufficient funds are not appro~riated or otherwise available for the payment of such 

installments. the Education Agency will have the obligation to vacate the Education 

Facility, and the Contractor shall have the right of use and occupancy of the Education 

Facility for the remainder of the term of the Lease unless new mutuallv satisfactow terms 

are entered into. For this purpose, the Lease may vrovide that its term shall be extended 

for a wriod not to exceed the shorter of ten years beyond the oriainal term of the Lease- 

Back or such period of time as is necessary to rmay in full any financing arranged 

pursuant to Section 58 108. 

o This will provide better flexibility in contract negotiations. The lease provision is 

standard language which will allow the Contractor time tojind a new tenant and 

regain its investment should the government decide to vacate the building. 



Section 58109, Utilities and Routine Maintenance and Repair: The government shall be 

responsible for the connection and of all utilities, including without limitation, 
. . 

power, water, sewer, telephone and cable* 

e. Capital 

maintenance and repair shall be performed by the Contractor as provided for in this 

Chapter. Routine maintenance, repair and upkeep shall be the res~onsibilitv of the 

government or tbe Contractor, as provided bv the Lease-Back." 

o The contractor should be responsible for the routine maintenance and repairs of 

the facility as a means ofprotecting the investment made into the project. 
- - -  - - - - -- - 

§58110. Contractor Responsible for Capital Maintenance Faid. The Contract with 

the Contractor, and the Lease-Back, shall provide that all capital maintenance and repair 

of thc-Edudun - F a c i M y % e - p d i m ~ * ~ ~ m e p a r a ~ t T k e  terms ef 
. . & w h i c h h  the Conlmctor is to 

perform such Capital Maintenance shall be determined as a part of the bid process g& 

shall be part of the conditions of the Contract. The Contract shall provide sufficient 
. . 

initial f b n d i n o g  

& for the first five (5) 
. . 

years after the c o m p l e t i o n n  

o It has been our understanding that the portion of the lease payment designated for 

capital reserves, insurance and maintenance will be held by the Trustee and used 

for these purposes. These finds will not be co-mingled with government accounts 

as they are bonded for these specific reasons. 



Thank you for the opportunity to comment on the financial aspect of the bill. 

Gerald S.A. Perez 
Administrator 



Honorable Mark Forbes 
Chairman- Committee on General& Omnibus Matters 
324 W. Soledad Ave. 
Hagatna,Guarn 969 10 

April 27,2005 

Re: Testimony against Bill 101 

Dear Mr. Speaker 

My name is Kia-maria Meno. I currently attend St. Francis 
Catholic School, and I am in the eighth grade. Today I am here for 
island leadership day I just read Bill No.101, and I think, that 
having at &ast five(5) new schools is not such a good decision for 
our island at this time. The reason 5ih6is because right now 

- 

our island doesn't have the funds to maintain its current schools, 
how could we afford to build new ones. 

Additionally, if we have more schools we need more things. And 
what will happen to those schools, six (6) years from now? I know 
what will happen. We are going to be paying for repairs, teachers 
salary, and all the other necessary things a school needs to 
function. Speaking of teachers we will need to hire more teachers, 
because right now 1 know that our public schools are lacking 
teachers. 

And that's all 1 have to say about Bill No.101, so thank you for 
your time and may God bless you and your families! ! ! 

~ia-marja  Meno 
Student St.Francis catholic school 
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Parent 

April 28,2005 

The Honorable Speaker Mark Forbes 
Chairman, Committee on General and Omnibus Matters 
Twenty-Eighth Guam Legislature 
155 Hesler Place 
Hag&&, Guam 9691 0 

Dear Speaker Forbes: 

The Guam Education Policy Board in its Resolution 2005-008 endorsed the 
Governor's Proposed Plan for the construction of five new schools as iterated in 
Section 58104, Line 24 and following m Bill 101. By extension we fully support Bill 
101, An Act relative to establishing a means for education facilities construction. 

The concern that we have is the interchange of the word Government of Guam and 
Education Agency which permeates the language of the Bill. If the bill is basically to 
attest to and make whole the contract proposal of the Governor's Municipal Lease 
Agreement, then we will construe the language of the contract as very similar, if not 
the same, to the lease plan. In cur Resolution. we did raise the issue of J. M. 
Guerrero School, which is owned by the Department of Education or Government of 
Guam as needing special or ancillary agreement. We do note Section 5, line 22 and 
following about default. A breathing room is provided which is very challenging to say 
the least. We will trust I Lehislatura's assistance and that of the Govemor in not 
letting us get into a default situation. 

We continue to work with the Governds Office especially Ms. Taitano, former 
Senator George Bamba and former Senator Jim Underwood in letting the lease 
agreement beoome a reality. 

Bill 101 is a major help in detemng any obstacle to accomplishing the goal of building 
needed schools for our children. F'or this we are most thankful of Senator Dr. 
Kasperbauer in his leadership altogether. We also thank your leadership and those of 
the Committee in pushing forth the approval of Bill 101. 

JO E Q. CRUZ, Ed. D. qYJ * 4 
Attachments 

Cc: H m b l e  Governor Felix Carnacho - - 

Members, Committee on General 
GEPB Members 
s - m t  of Mucatlon 
file 

and Omnibus Matters 
Office of thespeaker 

MARK FORlW3 
Date: . r/+/o.f-' 
Tjme: 11 ! ST--- 

Rec'd by: 
Print Name: 
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GUAM EDUCATION POLICY BOARD 

RESOLUTION NUMBER 2005-008 

@. 
Int~tdncedby: Guam Education Policy Board Members 

Relative to approving Governor Felix P. Carnacho's proposal to finance, 
desim. build, maintain and leaseback schools also known as the 
Governor's Municipal Lease Plan to build new schools. 

WBEREAS, Public Law 26-26 defines the policy making authority of the Guam 
Education Policy Board; and 

WHEREAS, in December 2004, the Board was sworn in and began the process of 
assessing the n d  of the of Education; and 

WHEREAS, the Organic Act of Guam though P.L. 26-26 empowus the Guam 
Education Policy Board to be responsible for providing an adequate educational system on 
Guam, with fundamental significance on students' and employes' health and safety. 

WHEREAS, the Guam Department of Education is in urgent need of new public schools 
due to large student enrollment and overcmwded conditiom in Guam's central and northan 
schools as a result of population growth that is anticipated to conthe at a rate of 1.6045% 
within the next five (5 )  years, particularly in the central @ . n o r t h ~ . w  qf the island; and 

. .  - . . . I . .  . 

WHEREAS, twenty-seven (27) of the thirty-seven (37) public school facilities on Guam 
are ovea thirty (30) years old; ard 

'WHEREAS, the last elem- public school built (Machananao Elementary School) 
was in 1999, the last middle school (F. B. Leon Guerrm Middle School) was built in 1974, and 
the last high school (Southem High School) was built in 1997, and 

WHEREAS, Govexnor Felix P. Camacho has proposed to f i i ,  design, build, 
maintain, and leaseback the following schools: 

Elementary Schools: 
Liguan Terrace, Municipality of Dededo (Tract 100, k c e l  1A; Tract 100. block No. 
4. Unit-2-A) 
Adacao, Municipality of Mangilao (tot 5402-R5-NEW-R5) 

Middle School: 
As'Tumbo. Municipality of Dededo (Lot 10125-1 1-2) 

High school: 
Ukudo, Municipality of Dededo (Lot 10120-R20) 

Conversion of Juan M. Guerrero Elementary School to a Middle School: 
Harmon Loop Road, Municipality of Dededo (L.& 10126) 



GUAM EDUCATION POLICY BOARD 
RESOLUTION NUMBER 2005-008 

P8ge2of2 

WHEREAS, the conditions for the Municipal Lease Plan set by G o v e r n  Carnacho 
were presented to the Guam Education Policy Board on March 25. 2005 at the Governor's 
Confereace Room; and 

WHEREAS, the Board has requested that the department shall be afforded appropriate 
involvement in the Municipal Lease Plan for new schools to comply with Public Law 20-147 
(Guam's Comprehensive Development Plan which consists of Guam DOE'S 10-Year Capital 
Facilities Plan) and Public Law 27-43 (Student Enrollment Capacity Standards for New 
Schools); and 

WHEREAS, in a letter dated February 16, 2005, from Attorney General Douglas B. 
Moylan to the Governor of Guam, the Attomey General advised the Govemr of the need for a 
policy declaration by the Guam Education Policy Board sup* the Municipal Lease 
Agreement to build the new schook; and 

WHEREAS, in the same letter by the Attomey Geoeral, he recommended that "no 
conversion be don2 KHaT-in Loop Elementary S c m l  until money has actuaUy been paid to 
the contractor and that money is directly paid into the improvements to the government's school 
so rhat in the event of a default that the Contractor would have no claim to Hannon Loop 
School..."; and . . ._ . .  . . . . . . . .  . . 

-- - - 
WHEREAS, the Guam Education Policy Board suppaas the above provisions by the 

Attorney General; and now therefore be it 

RESOLVED, that the Guam Education Policy Board hereby approves Governor Felix P. 
Carnacho's proposed Municipal Lease Plan; and be it M e r  

RESOLVED, THAT THE. GUAM EDUCATION POLICY BOARD DULY AND 
REGULARLY ADOPTED RESOLUTION NUMBER 2005408 ON THIS 30th DAY OF 
MARCH2005. 

Executive Secretary 



MINA' BENTE OCHO NA LIHESLATURAN GUAHAN 
2005 (FIRST) Regular Session 

Bill No. (0 ( l e ~ )  
Introduced by: L.F. Kasperbauer #c . 

Mark Forbes , ' 

AN ACT TO AMEND CHAPTER 58 TO TITLE 5 OF THE 
GUAM CODE ANNOTATED; RELATIVE TO ESTABLISHING 
A MEANS FOR EDUCATION FACILITIES CONSTRUCTION. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1 . 5  G.C.A. $58102 is hereby amended to read as follows: 

"§58102. Legislative Findings and Policy. There is a critical shortage of public 

school facilities on Guam. Many existing facilities are antiquated and are not fit for 

the purpose of public education. The Department of Education ('D.O.E.') is in need 

of at least five (5)  new public schools with all the related civil and structural 

facilities and amenities customarily associated with a first rate public education 

facility, and the University of Guam ('U.O.G.') and the Guam Community College 

('G.C.C.') are also in need of additional education and related facilities. 

The government of Guam lacks funding for the design and construction of new 

public school facilities. The government of Guam is also currently unable to seek 

financing, in its own name, through the bond market. In an effort to overcome these 

financing hurdles, and to provide for the educational needs of the students of Guam, 

I Liheslaturan Guhhan desires to authorize the government of Guam to enter into 

contracts for the financing, design, construction and long-term capital maintenance 

of new public schools with private sector contractors who can provide long-term 

financing obtained through tax-exempt bonds. 



To facilitate the financing, design, construction and maintenance of public 

school facilities envisioned by this Act, the government of Guam will be authorized 

to lease for up to thirty (30) years government of Guam property on which the public 

school facilities will be constructed. 

The lease of the government property will be to the contractor, who will 

design and construct the public school facilities and provide funding for the design 

and construction through the use of tax-exempt bonds. 

-m facilities and land will be leased back to the government of 

Guam for a period not to exceed the initial ground lease to the contractor over which 

time the government of Guam will amortize, as lease payments to the contractor, the 

cost of the financing, design, construction and related expenses of the public school. 

The contractor will also be responsible for the capital maintenance and repair 

of each of the public school facilities constructed under this Act, which costs shall 

be paid by the government of Guam as provided for under this Act. At the 

expiration of the lease-back period, the government of Guam real property and the 

public school facilities constructed on the government of Guam real property will 

revert to the government of Guam with no further obligations to the contractor." 

Section 2.5 G.C.A. $58 103 is hereby amended to read as follows: 

"$58103. Definitions. For purposes of this Chapter and unless otherwise specified, 

the following words and phrases are defined to mean: 

'Act' means Chapter 58 of Title 5 of the Guam Code Annotated, known as 'The 

Education Facilities Construction Initiative Act of 200 1 .' 

'Contractor' shall mean the authorized entity which shall be the signatory on the 

Contract and shall be fully responsible for carrying out the design, construction, 

financing and maintenance of the Education Facility. The Contractor may cooperate 

with another entity or entities in any manner the Contractor deems appropriate to 



provide for the financing, d e s i g n d L  construction and maintenance of the public 

school facilities envisioned by this Chapter. 

'Contract' shall mean the design, cons t ruc t ion4 ,  financing-and maintenance 

contract entered into by and between the Education Agency and the Contractor 

following negotiations on the response to the Request for Proposal. 

'Education Agency ' shall mean the Guam Department of Education, the University 

of Guam or the Guam Community College. 

'Education Facility' shall mean any structure or structures, together with all 

ancillary facilities, including parking facilities, u t i l i t i e ~ 4 ~  infrastructure 

equipment associated with providing the educational or related services required by 

an Education Agency. 'Education Facility7 may include an existing facility being 

converted or rehabilitated by the Contractor. 

Xease ' shall mean a ground or site lease of the Property from an Education Agency, 

the Chamorro Land Trust, or other government land, as applicable,-to the 

Contractor. 

'Lease-Back' shall mean the facilities lease between the 

Contractor and the Education Agency over the term of which +the costs of the 

design, construction, financing and maintenance of an Education Facility if are 
amortized according to the terms agreed to between the government of Guam and 

the Contractor. T h n w  k r c l l - .  

'Property ' shall mean any property on which an Education Facility is located." 

Section 3. 5 G.C.A. $58 104 is he,reby amended to read as follows: 



"$58 104. Authorization to Enter into Long-Term Leases. For the purpose of 

facilitating the financing of the design, construction and maintenance of an 

Education Facility encompassed by this Act, the government of Guam or an 

Education Agency, as the case may be, is authorized to lease, if required, to the 

Contractor, subject to legislative approval, sufficient government of Guam real 

property on which to construct, convert or rehabilitate an Education Facility; 

provided, such property is in the inventory of the Education Agency. The location 

of the Property may be at the site of an existing Education Facility under the control 

of an Education Agency, which may be converted, rehabilitated or demolished and 

rebuilt under the provisions of this Act. 

Any lease of property pursuant to this Act will be for a period mutually agreed upon 

between the Education Agency and the Contractor as may be reasonably necessary 

to amortize over the Lease-Back period of the Contract, the costs associated with the 

financing, design, construction and maintenance of the Education Facility, and in no 

event shall such period be less than twenty (20) years, or exceed thirty (30) years 

from the date of commencement of the Lease-Back period. 

. . e r \ F  Contractor 

shall lease back to the Education Agency the Property for the p e e d  of tihe Lease- 

Back period. Upon the expiration of the Lease and the Lease-Back &L&e 

-periods and the fulfillment of the terms and conditions of the Lease-Back 

by the Education Agency, the Property and the Education Facility shall become the 

property of the Education Agency, and the Contractor shall have no further right, 

title or interest in the Property or the Education Facility. 

The legislature has considered the Notice of Award issued by the Department 

of Public Works on February 2, 2005 for the Construction of New Schools- Finance, 

Design, Build and Leaseback in various locations (collectivel~ the "Initial 



Facilities"). The lease of government of Guam real property for the Initial Facilities 

is hereby approved." 

Section 4. 5 G.C.A. $58 105 is hereby amended to read as follows: 
. . 

"$58105. Procurement. 4Jjm:: ich&&ymg P : y : t y  *tc f=: t L k  

r\ 
uL ,, The government of Guam or an Education 

Agency shall solicit Requests for Proposals ('RFP'), through the Department of 

Public Works, in compliance with the Guam Procurement Law, for the financing, 

design and construction of the Education Facility, together with maintenance of the 

Education Facility over the term of the Lease-Back, according to the needs of the 

Education Agency and consistent with this Chapter." 

Section 5. . 5 G.C.A. $58 106 is hereby amended to read as follows: 

"$58106. Responsibilities of Contractor. The Contract shall require that the 

Contractor be responsible for all costs, expenses and fees of any kind or nature, 

associated with the design, civil improvements, on-site infrastructure, construction, 

permits and financing associated with the completion of an Education Facility. 

The Contractor shall also be responsible for the capital maintenance and upkeep 

of the schools during the -Lease-Back term. The costs of the design, 

construction and financing for an Education Facility shall be paid in 

-periodic installments over the term of the Lease-Back period, which 

shall be mutually determined by the Education Agency and the Contractor, but 

which will not exceed thirty (30) years. The Lease and Lease-Back may provide 

that if sufficient funds are not appropriated or otherwise available for the payment of 

such installments, the Education Agency will have the obligation to vacate the 

Education Facility, and the Contractor shall have the right of use and occupancy of 

the Education Facility for the remainder of the term of the Lease unless new 

mutually satisfactory terms are entered into. For this purpose, the Lease may 

5 



provide that its term shall be extended for a period not to exceed the shorter of ten 

years beyond the original term of the Lease-Back or such period of time as is 

necessary to repay in full any financing arranged pursuant to Section 58108. 

The capital maintenance, repair and upkeep costs shall be paid on a periodic 

basis as incurred by the Contractor on terms to be agreed to in the Contract for each 

Education Facility. 

Section 6. 5 G.C.A. $58107 is hereby amended to read as follows: 

"$58107. Assignments. To facilitate the purposes of this Chapter and to 

provide security for the bondholders, the Contractor may assign, without the need of 

the consent of the Education Agency, the Contract, the Lease and the Lease-Back to 
. . 

any trustee, underwriter or other appropriate party -f,,.1.,,+-das may be 

necessary to facilitate the issuance of the tax-exempt bonds v r  other 

financial instruments to provide the financing for the Education Facility." 

Section 7. 5 G.C.A. $58 108 is hereby amended to read as follows: 

"$58108. Use of Tax-Exempt Bonds for Financing. To minimize the financing 

cost to the Education Agency, all financing utilized by the Contractor to fund the 

design, construction and maintenance of an Education Facility shall be through tax- 

exempt bonds or other financial instruments, if a mechanism to do so is available. 

The purpose for this requirement is to assure the Education Agency pays the lowest 

possible interest rate so that the cost of financing the design, construction and 

maintenance of an Education Facility to the Education Agency, amortized through 

the Lease-Back payments from the Education Agency to the Contractor, will be 

lower than regular commercial rates. 

The Lease and the Lease-Back may contain terms acceptable to the Education 

Agency and the Contractor and that are necessary or appropriate to obtain tax- 

exempt financing at a reasonable cost. Such additional terms may include, but are 

6 



not limited to, a pledge - of federal grant - revenues that are legally available for such 

purpose. - Any such pledge made hereunder shall be valid and binding from the time 

the pledge - is made. The revenues pledged and thereafter received bv the 

government of Guam or by any trustee, depository or custodian shall be deposited in 

a separate account and shall be immediately subject to the lien of such pledge 

without any physical delivery thereof or further act, and the lien of such pledge shall 

be valid and binding - against all parties having claims of any kind in tort, contract or 

otherwise against the government of Guam or such trustee, depository or custodian, 

irrespective of whether the parties have notice thereof. The instrument by which 

such pledge is created need not be recorded." 

Section 8. 5 G.C.A. $58 109 is hereby amended to read as follows: 

"$58109. Utilities and Routine Maintenance and Repair. The Education 

Agency shall be responsible for the connection and payment of all utilities, 

including without limitation, power, water, sewer, telephone and c a b l e d  ;!I 

C A l  . . 
L.Ju -. Capital maintenance and repair 

shall be performed by the Contractor as provided kt++&&%- for in 5 G.C.A. 

3581 10. Routine maintenance, repair and upkeep shall be the responsibility of the 

Education Agency and/or the Contractor, as may be provided by the terms of the 

Contract." 

Section 9. . 5 G.C.A. $58 1 10 is hereby amended to read as follows: 

"§58110. Contractor Responsible for Capital Maintenance RE&. The 

Contract with the Contractor, and the Lease-Back, shall provide that all capital 

maintenance and repair of the Education Facility be performed by the Contractor as 
. . 

a separate cost, The terms & b~ w h i c h b  

cf the Contractor is to perform such Capital Maintenance shall be 

determined as a part of the bid process and shall be part of the conditions of the 



1 0 0.1 Contract. u -La 


